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DECLARATION OF MICHATL G KAPLAN, CPA

.

5 —

@ I, Michael G. Kaplan, beréby declare:

5

5 T am 2 Certtfied Public Acconmtant, heensed to practice accomntancy by the State of

7 & Califorma.

5 T am 2 member of the consutimg fom, Kaplan Abrabam Burkert & Compazy. My CV 18 )

S gt Fab 1. My firm and | bave been retamed by Al Cities Realty, Inc. in the matier of All Cities
10 }| Realty, Inc. v. CF Real Bstate Loans, Tac. et 2l., Case No. SA CVE5-0615-AHS. This
13 Y dectaration shall constitute my first supplemental expert’s report pursuantto-Foderal Rule of -~ ---
12 H Crvil Procedure 26{a)(2)(B). 1 intend to supplement this repert with an updated report, as 1

13 | anticipate receiving additional relevant evidence which ghall form the basis for mwy opmons.

15 }| OPBNIONS TO BE EXPRESSED and BASIS AND REASONS FOR OPINFONS

My frm and I have been engaged to perform consulfing services I connection with this
17  matter. Thave been asked to opine as to the amount of damages suffered by Adl Cittes Really,
18 | Toc. (Hereinafer referred to as “All Cities Realty”) 2s 2 resulf of the use of fhe phrase “All Cities
19 il Realty” as part of the nams “RefMax All Cities Realty” used by CF Real Estate Loans, Inc.
20 |} (Hereinafter referred to as “Re/Max All Cities Realty™.) “

21 Hismy understandimg that Re/Max ATl Cities Realty has not produced fancial

22 {| iformation. Accordingly, the opimons set forth n this report are based upon information that 1s
23 |} publicly available. Ip addition, the absence of the financial records of ReAMiax ATl Cites Realty

2¢ ! glsp necessitated the incorporation of certain asswmptions mto my analysts baséd upon

N
v

customary methodology.
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H
1

Cince RefMzr AN Cries Reakty fited an “All Ciges Realty” ficiitions marne ROECE OL
Angust 8, 2002, 1 am assurning that Re/Max 411 Ciries Realty began bepefiting from the wse of

the “All Cities Realty” pame beginnimg m Avgast 20672, and have caleniated damages through

T 1 -
Narorn

December 2006. I nave also caiculated mferest that would have been eamed on those damages &
10% siople toterest using 2 mid-penod COBVERLon.

T am also 2ssuming that the profits Re/viax All Ciies Realty eamned sinoe Angust 2002
above what Re/Max AT Cities Realty eamed in 2001 15 due 0 the bepefit of using the “All Cities
& [| Realty” name. ] imtend to spend more time I examinng this assmmption Tor reasonableness and

9 || may adjust ny opimion in the fetare.

¢ A measure of the Gamages suffered by Al Cines Realty s the amount of gross revenues
11 [lgeatized by Re/Max-All Ciiles Realty-using of the “A11 Cities Reats” pame. From Awgust 2002 | - - -
12 |} farongh Decemiber 2006 these revenues amounted ti:é@é—”&.é rithon. When inerest 1s added, the

: -
amousit i $538.3 miftion. See Tabs 2 and 4.

4 Since it appears that 2 significant portion of the revenues recerved by ReMax ATl Cihes
15 | Realty is paid out io agents, another measure of the Gamages suffered by All Cities Realty is
16 {|revepues resulting from Re/Max Al Cinies Realty’s use of the trademark “AN Cities Realty”
17 | minms the portion of these revenues paid to its real estaie agents phus the amount Re/Max All
18

Cities Realty recetves from is agents to coVer SXpenses. {The amotmt that Re/Max All Cities

1% || Realty recefves from 1ts agents to COVET €XpERses Was obtained in current doltars.) Tt is my

- o AR A o :

20 | gpinion that this amount is $16.7 zillion. Wher irierest 1s added, the amownt 1s $20 million See
21 |['Tabs 2 through 5.

A fhird measure of damagss is 2 reasonable royalty for the use of the name “All Cifies

5%

Realty.” For purposes of Iy calentations T have nsed the franchise rovalty fee percemage

charged by real estate franchisors as the reasonable royalty rate. When applymg a royalty rate of]
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6 mriliton. When interest 1t agded, the amormt is $32.3 million. See Tabs
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There are addiiional dameges suffered by All Cities Realty measured by the cost o

4 . < 1 s : .
4 |l corrective advertising I have not vet been able 10 ingpect the evidence thet World &5 bie me to

5 |} aspertain the amownt of these Gamages. Accordingly my opinons relatmg to damsages resulng

6 ! from comrective advertismg will be ncorpotated mio 2 supplemental Teport.

7
§ || RESERVATION OF RIGHT TO AMEND

T reserve the right to amend my opimions based on informmation which may become

10 H available &t 2 later date From the parties and other sources, inchadize testrnony of relevant

‘ 3

}J
%
.
&
4]
1%}
@
B

12
| 23 || DATA AND INFORMATION CONSTDERED
. See Tab 7.
15
16 HEXHIBITS
L7 The trial exhibits T will prepare will be based on mformation comaimed withen my eports,
18 )

13 H REBUTTAL TESTIMONY

20 4 1 amticipate being called to render rebuttal testimony responsive to the experi(s) ‘cafled by

| . ,
g 21 H Defendants.

i 22
23 || QUATIFICATIONS
‘ - 1\/)’ guah}}{;&{igns are set forfh |y C&"T"ﬁ}nﬁl Vita attached mio s declaration. .

L, 2
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H PRIGK TESTIMONY

| my knowledpe. Executed the 8™ day of November, 2006 at Los Angeles, California.

' KQ S\
MICHAFL G. KAPLAN, C \

PUBLICATIONS

Wy publications are set forth m my Curiculom Vite aftached to fhrs dectaranon.

COMPENSATION TC BE PATD FOR THE STUDY AND TESTIMONY

Iy compensation, pursuast to my reiention agreement, 1 at my s standard howty

rates. Rates carrentfy range from $90 throngh $475 per how

My prior testimony ts set forth n my Carriculum Vita attached fo s declaration.

- - Ideclare-under the penaltv-of perury that the foregoing is true and-cerrect o the bestof--
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DISCLATVIER: The information displayed here is current as of MAR 07, 2008 and is updated weekly Itis

not a complete or certified record of the Corporation

1 Corporation

'HOLLYMAX REALTY INC

'Number: C2313808 || pate Filed: 6/4/2001 |Status: active
E Farisdiction: California

E Address

400 S SEPULVEDA BLVD #100

MANHATTAN BEACH, CA 90266

l Agent for Service of Process

(GINA SMEARER

400 S SEPULVEDA BLVD #100

IMANHATTAN BEACH, CA 90266

Blank fields indicate the information is not contained in the computer file.

If the status of the corporation is "Surrender”, the agent for service of process is automatically revoked

Please refer to Califormia Corporations Code Section 2114 for information relating to service upon
corporations that have surrendered
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TSCLAJIVIER: The imformation displaved here is current as of MAR (7. 2008 and is updated weekly Itis

not a somplete or certified record of the Corporation.

! Corporation

| COMMBROKER, INC, |

]Ngméer: C2612469 HB*E& Filed: 5/5/2004 I[Stams: active

(Jmisdicﬁon: California

] Address

§4OO S SEPULVEDA BLVD STE 100

[ MANHATTAN BEACH, CA 90266

| Agent for Service of Process

|GINA SMEARER

400 S SEPULVEDA BLVD STE 100

__._{__._..._,.__L,.__L_.._L.,_._L,_.—_.__h_

IMANHATTAN BEACH, CA 90266

Blank fislds mndicate the information is not contained in the computer file

If the status of the corporation is "Surrender”, the agent for service of process is automatically revoked.

Please refer to California Corporations Code Section 2114 for information relating to service upon
corporations that have surrendered.
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LAW OFfICES OF
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PROOF OF SERVICE
STATE OF CALIFORNIA )
) ss.
COUNTY OF LOS ANGELES)

I am employed in the County of Los Angeles, State of California. Iam over
the age of eighteen (18) years and not a party to the within action; my business
address is: 660 S. Figueroa Street, 24" Floor, Los Angeles, CA 90017.

On March 12, 2008, I served the following described as: on the interested
parties in this action by placing a true copy thereof enclosed in a sealed envelope
addressed as follows:

David Sandelands, Esq.

Cislo & Thomas, LLP

4300 Long Beach Blvd., Suite 405
Long Beach, California 90807

[T (MAIL) Iam readily familiar with the firm’s practice of collection and
processing correspondence by overnight mailing. Under that practice it would
be deposited with U.S. postal service on that same day with postage fully
prepaid at Los Angeles, California in the ordinary course of business. I am
aware that on motion of the party served, service is presumed invalid if postal
cancellation date or postage meter date is more thar one day after date of
deposit for mailing in affidavit.

[x] (BY TELECOPY) I caused such document to be delivered by telecopy
transmission to the offices of the addressee at (562) 595-9319

[1 (BY PERSONAL DELIVERY) I caused such envelope to be delivered by
hand to the offices of the addressee.

[X] (FEDERAL) I declare that I am employed in the offices of a member of this
Court at whose direction the service was made.

Executed on March 12, 2008, at Los Angeles, California.

Lot i

15

S ST, oo Sree! OPPOSITION TO EX PARTE MOTION

24 Foor
Los Angeies, CA 90017
{213} 623-570C




