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PHILIP A. GASTEIER
NATELLA ROYZMAN (State Bar No.
ROBINSON, DIAMANT & WOLKOWITZ
A Professional Corporation

1888 Century Park East, Suite 1

Los Angeles, California 90067
Telephone: (310) 277-7400
Telecopier: (310) 277-7584

Attorneys for Edward M. Wolkowi
Chapter 7 Trustee

UNITED STATES

(State Bar No.

130043)
245852)

500

tz,

1S

BANKRUPTCY COURT

CENTRAL DISTRICT OF CALIFORNIA
LOS ANGELES DIVISION

In re

COMMBROKER, INC., a California
corporation, dba RE/MAX
COMMERCIAL BROKERAGE,

Debtor.
EDWARD M. WOLKOWITZ, Chapter 7
Trustee,
Plaintiff,
V.

6767 SUNSET PLAZA, LLC; FIRST
AMERICAN TITLE INSURANCE
COMPANY; STAFFORD COMMERCIAL
REAL ESTATE, INC. A California
Corporation; REEVE BENARON;
LINDA KAYE; ELIOTT KAHN; and
STEPHEN SALTZMAN,

Defendants.

Case No. 2:09-bk-11325-ER
Chapter 7
Adv. No. 2:09-ap- -ER

COMPLAINT FOR (1) DECLARATORY
RELIEF; (2) TURNOVER; AND (3)
AVOIDANCE OF PREFERENTIAL
TRANSFERS

| Date: [To Be Set By Summons]
Time: [To Be Set By Summons]
Place: Courtroom 1568

Roybal Federal Building
255 E. Temple Street
Los Angeles, CA 90012

TO THE HONORABLE ERNEST ROBLES,

Plaintiff, Edward M.

UNITED STATES BANKRUPTCY JUDGE:

Wolkotiwtz, Chapter 7 Trustee for

the bankruptcy estate of Commbroker, Inc., respectfully alleges as

follows:
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JURISDICTIONAL ALLEGATIONS

1. The Court has jurisdiction over this adversary
proceeding pursuant to 28 U.S.C. Sections 151, 157 1334, and 2201,
11 U.S.C. Sections 541, 542, 547 and 550, and the Local Rules for
the United States Bankruptcy Court for the Central District of
California.

2. This adversary proceeding is a core proceeding under
28 U.S.C. Sections 157(b) (2)(A), (E), (F) and (0).

3. Venue is proper 1in this Court under 28 U.S.C.
Section 1409 as this adversary proceeding arises under and in
connection with a case under Title 11 which is pending in this

District.

THE PARTIES

4, Plaintiff Edward M. Wolkowitz is the duly appointed
and qualified Chapter 7 Trustee (the “Trustee”) for the bankruptcy
estate (the "“Estate”) of Commbroker Inc., dba RE/MAX Commerical
Brokerage (the "Debtor”).

5. The Trustee is informed and believes and thereupon
alleges that Defendant 6767 Sunset Plaza LLC (“Sunset Plaza”) is a
California limited liability company subject to the jurisdiction of
this Court.

6. The Trustee is‘informed and believes and thereupon
alleges that Defendant First American Title Insurance Company
(*“First American”) is a corporation doing business in the State of
California and subject to the jurisdiction of this Court.

7. The Trustee is informed and believes and thereupon
alleges that Defendant Stafford Commercial Real Estate, Inc.
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(*Stafford”), 1is a California corporation subject to the
jurisdiction of this Court.

8. The Trustee is informed and believes and thereupon
alleges that Defendant Reeve Benaron {(“Benaron”) is an individual
subject to the jurisdiction of this Court.

9. The Trustee is informed and believes and thereupon
alleges that Defendant Linda Kaye (“Kaye”) is an individual subject
to the jurisdiction of this Court.

10. The Trustee i1s informed and believes and thereupon
alleges that Defendant Stephen Saltzman (“Saltzman”) 1is an
individual subject to the jurisdiction of this Court.

11. The Trustee is informed and believes and thereupon
alleges that Defendant Eliott Kahn (“*Kahn”) is an individual
subject to the jurisdiction of this court (collectively, Kahn,
Saltzman, Kaye, Benaron, Stafford, First American and Sunset Plaza

are hereafter referred to as the “Defendants”).

GENERAL ALLEGATIONS

12. The Trustee is informed and believes and thereupon
alleges that at all at all times relevant hereto, the Debtor was a
licensed real estate brokerage firm which operated with numerous
agents pursuant to independent contractor agreements. All
commissions earned in connection with the sales arranged by such
agents were payabe to the Debtor as the licensed broker.

13. The Trustee is informed and believes and thereupon
alleges that at all times relevant hereto, Defendants Kaye,
Saltzman and Kahn (collectively, the “Commbroker Agents”) were each
party to an independent contractor agreement with the Debtor which
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provided, among other things, that they would operate as real
estate agents under the Debtor’s umbrella, and would receive a
percentage of commissions earned by the Debtor from sales arranged
by them, less certain fees.

14. The Trustee is informed and believes and thereupon
alleges that on or about May 18, 2007, a listing agreement was
entered into by and between Sunset Plaza on the one hand, and the
Debtor and Stafford, through their respective agents Kaye and
Benaron, on the other hand, for the property located at 6767 Sunset
Boulevard, Los Angeles, California (the “Property”), effective May
21, 2007 to August 21, 2007.

15. The Trustee is informed and believes and thereupon
alleges that on or about June 19, 2007, the Debtor, Stafford and
Sunset Plaza entered into a written agreement which established a
sliding scale broker commission for the sale of the Property based
upon the selling price (the “Commission Agreement”).

16. The Trustee is informed and believes and thereupon
alleges that in consideration for receipt of a referral, Kahn and
Saltzman entered into a Referral Fee Agreement whereby Kahn agreed
to pay Saltzman fifty percent (50%) of any gross commission Kahn
earned in connection with the sale of the Property.

17. The Trustee is informed and believes and thereupon
alleges that on or about August 9, 2007, Panco Services LLC
(“Panco”) and Sunset Plaza entered into a Commercial Property
Purchase Agreement and Joint Escrow Instructions for the purchase
and sale of the Property (“Purchase Agreement”).

18. The Trustee is informed and believes and thereupon
alleges that at all times relevant hereto, the Debtor, through its
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agent Kahn (subject to his agreement with Saltzman), was the real
estate broker representing Panco in the purchase of the Property,
and that the Defendants were aware of such representation.

19. The Trustee is informed and believes and thereupon
alleges that on or about August 13, 2007, First American became the
escrow holder for the sale of the Property.

20. The Trustee is informed and believes and thereupon
alleges that in or about September 2007, Sunset Plaza submitted
“Instructions To Pay Commission to First American” wherein Sunset
Plaza unilaterally apportioned itself a credit of $50,000 against
the Debtor’s commission without any authorization or consent from
the Debtor or the Commbroker Agents.

21. The Trustee is informed and believes and thereupon
alleges that some time after the execution of the Purchase
Agreement, a dispute arose between Panco and Sunset Plaza regarding
the terms of the sale of the Property.

22. The Trustee is informed and believes and thereupon
alleges that on or about September 16, 2008, Panco and Sunset Plaza
resolved their dispute regarding the terms of the sale of the
Property and entered into a Modification of Purchase Agreement and
Escrow Instructions whereby they increased the purchase price of
the Property from $10,950,000 to $11,150,000.

23. The Trustee is informed and believes and thereupon
alleges that based upon the $11,150,000 purchase price, Sunset
Plaza was obligated to pay a $400,000 broker commission pursuant to
the Commission Agreement.

24. The Trustee is informed and believes and thereupon
alleges that in or around June 2007, Kaye, Kahn, Saltzman and
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Benaron entered into an oral agreement that the total broker
commission owed by Sunset Plaza for the sale of the Property would
be split equally between the seller’s agents, Kaye and Benaron, on
one hand, and the buyer’s agent, Kahn (subject to his agreement
with Saltzman), on the other hand.

25. The Trustee is informed and believes and thereupon
alleges that Kahn and Saltzman relied on the agreement that the
total broker commission owed by Sunset Plaza for the sale of the
Property would be split equally between the seller’s agents, Kaye
and Benaron, on one hand, and the buyer’s agent, Kahn and Saltzman,
on the other hand, that Kahn and Saltzman confirmed their reliance
to Kayve, and that although both Kaye and Benaron were aware of Kahn
and Saltzman’s reliance on the agreement, neither Kaye nor Benaron
took any action to contradict it until the escrow had been opened
and fell into dispute.

26. The Trustee is informed and believes and thereupon
alleges that the custom and practice in the real estate industry is
that except where there is an explicit agreement to the contrary,
the listing broker and the seller’s Dbroker generally share
commissions from a sale equally.

27. The Trustee is informed and believes and thereupon
alleges that on or about January 19, 2009, the Debtor and the
Commbroker Agents entered into a Settlement and Mutual Release
Agreement (the “Settlement Agreement”) whereby the Debtor, Kaye,
Kahn and Saltzberg agree to divide and distribute $200,000 of the
commission owed to the Debtor from the sale of the Property as
follows: 10.1% to the Debtor, 54.1% to Kaye, and 35.8% to Kahn.
/77
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28. The Debtor filed a voluntary petition under Chapter
7 of the United States Bankruptcy Code on January 22, 2009, (the
“Petition Date”). ‘

29. The Trustee is informed and believes and thereupon
alleges that the sale of the Property closed on February 26, 2009.

30. The Trustee is informed and believes and thereupon
alleges that in or around February 2009, First American transferred
$100,000 of the funds deposited into escrow from the sale of the
Property to Stafford.

31. The Trustee is informed and believes and thereupon
alleges that First American is holding $300,000 of the funds
deposited into escrow from the sale of the Property in an escrow
account pending final resolution of the disputes regarding the
correct distribution of the broker commissions (the “Escrow

Funds”) .

FIRST CLAIM FOR RELIEF

(For Declaratory Relief Against All Defendants)

32. The Trustee realleges and incorporates herein by
reference the allegations set forth in Paragraphs 1 through 31,
inclusive, as though fully set forth herein.

33. A present and actual controversy exists between the
Trustee, on the one hand, and the Defendants, on the other hand,
with respect to the rights to the Escrow Funds. The Trustee is
informed and believes and thereupon alleges that the Escrow Funds
represent commissions due to the Debtor from the Sale, and are
therefore property of the Estate. The Trustee is informed and
s
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believes and thereupon alleges that the Defendants contend that the
Escrow Funds are not all property of the Estate.

34. A judicial declaration regarding the Estate’s rights
to the Escrow Funds is necessary at this time in order for the

parties to ascertain their respective rights and remedies.

SECOND CLAIM FOR RELIEF

(For Turnover Against First American - 11 U.S.C. § 542)
35. Trustee realleges and incorporates herein by
reference the allegations set forth in Paragraphs 1 through 34,
inclusive, as though fully set forth herein.
36. The Trustee is informed and believes and thereupon
alleges that all of the Escrow Funds are property of the Estate,
and he 1is entitled to turnover of the Escrow Funds in the

possession, custody or control of First American.

THIRD CLATM FOR RELIEF

(For Declaratory Relief Against Sunset Plaza)

37. The Trustee realleges and incorporates herein by
reference the allegations set forth in Paragraphs 1 through 36,
inclusive, as though fully set forth herein.

38. A present and actual controversy exists between
the Trustee, on the one hand, and Sunset Plaza, on the other
hand, with respect to the rights to the Escrow Funds. The
Trustee is informed and believes and thereupon alleges that
Sunset Plaza is not entitled to a credit in any amount from the
commission owed to the Debtor for the sale of the Property. The
Trustee is informed and believes and thereupon alleges that
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Sunset Plaza contends that it is entitled to receive $50,000
credit from the commission owed to the Debtor for the sale of the
Property.

39. A judicial declaration regarding Sunset Plaza’s
right to a credit from the Debtor’s commission for the sale of
the Property is necessary at this time in order for the parties
to ascertain their rights and remedies concerning the Escrow

Funds.

FOURTH CLAIM FOR RELIEF

(For Declaratory Relief Against Stafford and Benaron)

40. The Trustee realleges and incorporates herein by
reference the allegations set forth in Paragraphs 1 through 39,
inclusive, as though fully set forth herein.

41. A present and actual controversy exists between
the Trustee, on the one hand, and Stafford and Benaron, on the
other hand, with respect to the rights to the Escrow Funds. The
Trustee is informed and believes and thereupon alleges that
Stafford and Benaron’s commission is limited to $100,000 in the
event that the total amount of broker commission from the sale of
the Property is $400,000, and is limited to $87,500 in the event
that the total amount of broker commission from the sale of the
Property is $350,000. The Trustee is informed and believes and
thereupon alleges that Stafford and Benaron contend that they are
entitled to a $200,000 commission from the sale of the Property,
and thus have a right to $100,000 of the Escrow Funds.

42, A judicial declaration regarding the amount of
Stafford and Benaron’s commission from the sale of the Property

NR/00198881. WPD/CMP/18611.000 -9-




N

R 3 O W

S O

12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

is necessary at this time in order for the parties to ascertain

their respective rights and remedies concerning the Escrow Funds.

FIFTH CLAIM FOR RELIEF

(For Turnover Against Stafford and Benaron - 11 U.S.C. § 542)

43. Trustee realleges and incorporates herein by
reference the allegations set forth in Paragraphs 1 through 42,
inclusive, as though fully set forth herein.

44. The Trustee is informed and believes and thereupon
alleges that in the event that the total amount of broker
Commission from the sale of the Property is found to be only
$350,000, the Trustee is entitled to and hereby demands tufnover

of $12,500 as property of the Estate.

SIXTH CLAIM FOR RELIEF

(For Avoidance of Preferential Transfer Against
Kaye, Kahn and Saltzman - 11 U.S.C. § 547)

45. The Trustee realleges and incorporates herein by
reference the allegations set forth in Paragraphs 1 through 44,
inclusive, as though fully set forth herein.

46. Trustee is informed and believes that to the
extent that the Settlement Agreement was a transfer of any
interest of the Debtor in any portion of the Escrow Funds to the
Commbroker Agents, such transfer was for benefit of the
Commbroker Agents within 90 days of the Petition Date.

47. Trustee is informed and believes that to the
extent that the Settlement Agreement was a transfer of any
interest of the Debtor in any portion of the Escrow Funds to the
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Commbroker Agents, such transfer was for or on account of an
antecedent indebtedness owed by the Debtor to the Commbroker
Agents.

48. Trustee is informed and believes that to the
extent that the Settlement Agreement was a transfer of any
interest of the Debtor in any portion of the Escrow Funds to the
Commbroker Agents, such transfer was made when the Debtor was
insolvent or that the transfer caused the Debtor to become
insolvent.

49. Trustee is informed and believes that to the
extent that the Settlement Agreement was a transfer of any
interest of the Debtor in any portion of the Escrow Funds to the
Commbroker Agents, such transfer enabled the Commbroker Agents to
receive more than they would have received if (i) this case was a
case under chapter 7 of title 11; (ii) the transfer had not been
made; and (iii) the Commbroker Agents had received payment of the
debt to the extent provided under title 11 of the United States
Code.

50. Pursuant to 11 U.S.C. § 547, the Trustee is
entitled to avoid for the benefit of the Estate any interest of
the Debtor in the Escrow Funds transferred to the Commbroker

Agents pursuant to the Settlement Agreement.

SEVENTH CLAIM FOR RELIEF

(For Declaratory Relief Against Kaye, Kahn and Saltzman)
51. The Trustee realleges and incorporates herein by
reference the allegations set forth in Paragraphs 1 through 50,
inclusive, as though fully set forth herein.
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52. A present and actual controversy exists between
the Trustee, on the one hand, and the Commbroker Agents, on the
other hand, with respect to the nature of the Commbroker Agents’
rights to commissions earned or other debts owed as a result of
the sale of the Property. The Trustee is informed and believes
and thereupon alleges that all of the Escrow Funds are property
of the Estate, that the Commbroker Agents have no right to any of
the Escrow Funds, and that any claims the Commbroker Agents have
against the Debtor with regard to commissions earned or other
debts owed as a result of the sale of the Property are limited to
unsecured creditor claims against the Estate. The Trustee is
informed and believes and thereupon alleges that the Commbroker
Agents contend that they are entitled to some or all of the
Escrow Funds.

53. A judicial declaration regarding the Commbroker
Agents’ rights and remedies with regard to commissions earned
from the sale of the Property is necessary at this time in order
for the parties to determine the nature of their claims and their

respective rights to the Escrow Funds.

WHEREFORE, the Trustee prays for judgment as follows:

1. ON THE FIRST CLAIM FOR RELIEF: For an order

finding that all of the Escrow Funds are commission due to the
Debtor and thus property of the Estate;

2. ON THE SECOND CLAIM FOR RELIEF: For an order

directing turnover of the Escrow Funds to the Trustee for the
benefit of the Estate;
/77
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