Attarney or Party Name, Address, Telephone & FAX Numbers, and California State Bar Number

Robert Y. Lee, SBN 213848
Jason W. Suh, SBN 256573
LEE LAW GROUP, APLC
3699 Wilshire Blvd., Suite 1100
Los Angeles, California 90010
Tel: (213) 383-5400

O individuat appearing without counse!

[xi Attorney for: Russ Fischer, an individual

UNITED STATES BANKRUPTCY COURT
CENTRAL DISTRICT OF CALIFORNIA

FOR COURT USE ONLY

MAR 7 1 2609

LT — .
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N s

In re:

COMMBROKER, INC., a California Corporation, dba RE/MAX
COMMERCIAL BROKERAGE

Debtor(s).

CHAPTER: 7

CASE NO.: 2:09-bk-11325- ER

TE: 4/6/09
TIME: 10:00 A.M.
CTRM: 1568
FLOOR: 15th Floor

NOTICE OF MOTION AND MOTION FOR RELIEF FROM THE AUTOMATIC STAY
UNDER 11 U.S.C. § 362 (with supporting declarations)

(MOVANT; RUSS FISCHER, an individual

)

(Action in Non-bankruptcy Forum)

1. NOTICE IS HEREBY GIVEN to the Debtor(s) and Trustee (if any){"Responding parties’}, their attoreys (if any), and other interested
parties that on the above date and time and in the indicated courtroom, Movant in the above-captioned matter will move this Court for
an Order granting relief from the automatic stay as to Debtor(s) and Debtor's(s') bankruptcy estate on the grounds set forth in the

attached Maotion.

[ 255 East Temple Street, Los Angeles
D 21041 Burbank Boulevard, Woodland Hills
[0 3420 Twelfth Street, Riverside

2. Hearing Location:

[0 411 west Fourth Street, Santa Ana

O 1415 State Street,

Santa Barbara

(Xl This Motion is being heard on REGULAR NOTICE pursuant to Local Bankruptcy Rule 9013-1. Hf you wish to oppose this

3 a
Moticn, you must file a written response to this Mation with the Bankruptcy Court and serve a copy of it upon the Movant's
attorney (or upon Movant, if the Motion was filed by an unrepresented individual) at the address set forth above no less than
14 days before the above hearing and must appear at the hearing of this Motion.
b. [ This Motion is being heard on SHORTENED TIME. If you wish to oppose this Motion, you must appear at the hearing. Any

written response or evidence must be filed and served:

at the hearing [ atleast

court days before the hearing.

A Motion for Order Shortening Time was not required {according to the calendaring procedures of the assigned judge).
A Motion far Order Shortening Time was filed per Local Bankruptcy Rule 9075-1(b) and was granted by the Court
A Motion for Crder Shortening Time has been filed and remains pending. Once the Court has ruled on that Metion, you

will be served with another notice or an order that will specify the date, time, and place of the hearing on the attached
Motion and the deadline for filing and serving a written opposition to the Motion.

4. Youmay contact the Bankruptey Clerk's Office to abtain a copy of an approved court form for use in preparing your respanse (Optional
Court Form F 4001-1.RES), or you may prepare your response using the format required by Local Bankruptcy Rule 9004-1 and the

Court Manual.

{Continued on next page)

This form is mandatory by Grder of the United States Bankruptcy Court for the Central District of California.

January 2009

F 4001-1M.NA



Motion for Relief from Stay (Non-bankruptcy Action) - Page 2 of 64‘ F 4001 -1M.NA

Inre (SHORT TITLE)

COMMBROKER, INC., a California Corporation, dba RE/MAX COMMERCIAL BROKERAGE

CHAPTER: 7

Debtor(s). | CASE NO,: 2:09-bk-11325- ER

5.

Dated: MMOL‘I (olwoﬂ

Robert Y. Lee, Esq.

Print Name of Individual Movant or Attorney for Movant

If you fail to file a written response to the Motion or fail to appear at the hearing, the Court may treat such failure as a waiver of your
right to oppese the Motion and may grant the requested relief.

LEE LAW GROUP, APLC
Print Law Firm Name (if applicable)

. P
A TE T
. R Sl

T : /
;

e ,‘/ JEP L

Signiatlire of Individual Movént or Attomey for Movant

This form is mandatory by Order of the United States Bankruptcy Court for the Central District of California.

January 2009

F 4001-1M.NA



Motion for Relief from Stay (Non-bankruptey Action) - Page 3 of ’oq' F 4001-1M.NA

Inre (SHORT TITLE) CHAPTER: 7
. ifornk tion, dba R MMERCIAL
ggg&nEBRi%KEER, INC., a California Corporation, dba RE/MAX CO C Debtor(sh CASE NO.: 2:09-bk-11325- ER

MOTION FOR RELIEF FROM THE AUTOMATIC STAY
(MOVANT: RUSS FISCHER, an individual )

1. The Non-bankruptcy Action: Movant moves for relief from the automatic stay as to Debtor(s) and Debtor's(s’) bankruptcy estate with
respect to the following pending lawsuit or administrative proceeding (the “Non-bankruptcy Action”) in a non-bankruptcy forum:

Case name: Fischer v. Grant, et al.

Docket number: BC392552
Court or agency where pending: Los Angeles County Superior Court, Stanley Mosk Courthouse- Central District

2. Case History:

a K A voluntary [ An involuntary  petition under Chapter k7 O11 Oz O 13
was filed on (specify dafe).

b. [J An Order of Conversion to Chapter 07 O 0O 0 13
was entered on (specify date):

(] Plan was confirmed on (specify date):
3 other bankruptcy cases affecting this action have been pending within the past two years. See attached Declarations.

e. For additional case history, see attached cantinuation page.

3. Grounds for Relief from Stay: Pursuantto 11 U.S.C. § 362(d)(1), cause exists to grant Movant retief from stay to proceed with the
Non-bankruptcy Action to final judgment in the non-bankruptcy forum for the following reasons:

a [ The bankruptcy case was filed in bad faith specifically to delay, hinder or interfere with prosecution of the Non-bankruptcy
Action.

b. X] The claimis insured. Movant seeks recovery only from applicable insurance, if any, and waives any deficiency ar ather claim
against the Debtor(s) or estate property.

¢. [ Movant seeks recovery primarily from third parties and agrees that the stay will remain in effect as to enforcement of any
resulting judgment against the Debtor(s) or estate, except that Movant will retain the right to file a proof of claim under
11 U.8.C. § 501 and/or an adversary complaint under 11 U.S.C. § 523 or § 727 in this bankruptcy case.

4 O Mandatory abstention applies under 28 U.S.C. § 1334{(c)(2), and Movant agrees that the stay will remain in effect as to
enforcement of any resulting judgment against the Debtor(s) or estate, except that Movant will retain the right to file a proof
of claim under 11 U.S.C. § 501 and/or an adversary complaint under 11 U.S.C. § 523 or § 727 i this bankruptcy case.

e. [ The claims are non-dischargeable in nature and can be mast expeditiously resolved in the non-bankruptcy forum.
f [ The claims at issue arise under non-bankruptcy law and can be most expeditiously resolved in the non-bankruptcy forum.

Q. ] Other reasons to allow the Non-bankruptcy Action to proceed are set forth in an atlached Declaration.

4. ] Movant also seeks annulment of the stay so that filing of the bankruptcy petition does not affect any and all of the enforcement
actions that were taken after the filing of the bankruptcy petition in this case, as specified in the attached Declaration(s).
5. Evidence in Support of Mation: (Important Note: Deciaration(s) in support of the Motion MUST be attached hereto.)
a. [X] Movantsubmits the attached Declaration(s) to provide evidence in support of this Motian pursuant to Local Bankruptey Rules.

b. [ Movant requests that the Court consider as admissions the statements made by Debtor(s} under penalty of perjury concerning
Movant's claims set forth in Debtor's(s’) Schedules. Authenticated copies of the relevant portions of the Schedules are
attached as Exhibit

(Continued on next page)

This form is mandatory by Order of the United States Bankruptcy Court for the Central District of California.

January 2009 F 4001-1M.NA



Motion for Relief from Stay {Non-bankruptey Action) - Page 4 of (JT'\" F 4001 -1M.NA

Inre

(SHORT TITLE)

COMMBROKER, INC., a California Corporation, dba RE/MAX COMMERCIAL BROKERAGE

CHAPTER: 7

Debtor(s). | CASE NO.: 2:09-bk-11325- ER

¢ [ other evidence {specify):

6. An optional Memorandum of Points and Authorities is attached to this Motion.

WHEREFORE, Movant prays that this Court issue an Order granting the following:

1.

Dated: Mm({\ (o, Loo‘{

Relief from the stay to Movant (and its successors and assigns, if any) (check boxes re all applicable relief requested):
a X Terminating the stay as to Debtor(s) and Debtor's(s’) bankruptcy estate.

b, OJ Annulling the stay so that the filing of the bankruptcy petition does not affect postpetition acts, as specified in the attached
Declaration(s).

c. U Modifying ar conditioning the stay as set forth in the attached continuation page:
Allowing Movant to proceed under applicable non-bankruptcy law to enforce its remedies to proceed to final judgment in the non-

bankruptcy forum, provided that the stay remains in effect with respect to enforcement of any judgment against Debtor(s) or estate
property.

(x] Additional provisions requested:

a. That the Order be binding and effective despite any conversion of this bankruptcy case to a case under any other chapter of
Title 11 of the United States Code.

b. (4 That the 10-day stay prescribed by Bankruptoy Rule 4001(a)(3) be waived.
c. [ Thatthe Extraordinary Relief be granted as set forth in the Attachment (aftach Optional Court Form F 4001-1M.ER).
d. For other relief requested, see attached continuation page.

If relief from stay is not granted, Movant respectfully requests the Court to order adequate protection.

Respectfully submitted,

RUSS FISCHER, an individual
Movant Name

LEE LAW GROUP, APLC
Firm Name of /J}ztor;ne v for Movant (if applicable)

. ; s
g T e
U U, ~
-

By: _—
Sigriatiire

Robert Y. Lee, Esq.
Typed Name of Individual Movant or Attomney for Movant

Name:

January 2008

This form is mandatory by Order of the United States Bankruptcy Court for the Central District of California.

F 4001-1M.NA



Motion for Relief from Stay (Non-bankruptcy Action) - Page 5 of _(ﬂ: F 4001-1M.NA

In re (SHORT TITLE) CHAPTER: 7
COMMBROKER, INC., a California Corporation, dba RE/MAX COMMERCIAL BR%IE%@%I_E CASE NO.- 2:09-bk-11325- ER

DECLARATION RE ACTION IN NON-BANKRUPTCY FORUM
(MOVANT: RUSS FISCHER, an individual )

|, Robert Y. Lee , declare as follows:
{Print Name of Declarant)

1 | have personal knowledge of the matters set forth in this declaration and, if called upen to testify, | could and would competently testify
thereto. | am over 18 years of age. | have knowledge regarding the state court lawsuit, administrative proceeding, or other action in
a non-bankruptcy forum {*“Non-bankruptcy Action”} that is the subject of this Motion because:

a. [ Iamthe Movant

b. k]l Iamthe Movant's attorney of record in the Non-bankruptcy Action.
c. O ram employed by the Movant as (sfale title and capacity):

d. [ Other (specify).

2. 1 am one of the custodians of the bhooks, records and files of Movant as to those books, records and files that pertain to the Non-
bankruptcy Action. | have personally worked on books, records and files, and as to the following facts, | know them to be true of my
own knowledge or | have gained knowledge of them from the business records of Movant on behalf of Movant, which were made at
or about the time of the events recorded, and which are maintained in the ordinary course of Movant's business at or near the time of
the acts, conditions or events to which they relate. Any such document was prepared in the ordinary course of business of Movant by

a person who had personal knowledge of the event being recorded and had or has a business duty to record accurately such event.
The business records are available for inspection and copies can be submitted to the Court if required.

3. The Non-bankruptcy Action at issue is currently pending as:

Case name: Fischer v. Grant. et al.
Dacket number: BC392652
Court or agency where pending: Los Angeles Countv Superior Court, Stanley Mosk Courthouse- Central District

4. Procedural Status:

a. The causes of action pleaded in the non-bankruptcy forum are (Jist):
Legal Malpractice; Breach of Fiduciary Duty; Breach of Contract; Negligence; Fraud; Constructive Fraud; and Negligent
Misrepresentation

wA®
True and correct copies of the pleadings filed before the non-bankruptey forum are attached hereto as Exhibit 1 .

h.  The Non-bankruptcy Action was filed on (specify date):6/11/08
c. Trial or hearing began/is scheduled to begin on {specify date).6/8/09
d. The trial or hearing is estimated to require the following number of court days (specify}:5-7 days

GRANT § ASSOCIATES,

- i ify): D.M. GEANT, an individual; .
e. Other defendants to the Non-bankruptcy Action are (specify). RDAM a1 ‘ o iovira, an .--,aw-,dud)

BUSINESS ENTITY TYPE uakmawwn * B
5  Grounds for relief from stay: LyAT ALTZI , 4m individeat-
a. K] The claimis insured. The insurance carrier and policy number are (specify):

AlG insurance Company, Policy #625-8944

(Continued on next page)

This form is mandatory by Order of the United States Bankruptcy Court for the Central District of California.

January 2009 F 4001 '1 M.NA



Motion for Relief from Stay (Non-bankruptcy Action) - Page 6 of 63: F 4001 -1M.NA

Inre (SHORT TITLE) CHAPTER: 7

COMMBROKER, INC._, a California Corporation, dba RE/MAX COMMERCIAL BROKERAGE
Debtor{s}. | CASE NO.. 2:08-bk-11325- ER

b. [¥ The matter can be tried more expeditiousty in the non-bankruptcy forum.
(1) [M® Itis currently set for trial on: 6/8/09

@) [ itis in advanced stages of discovery and Movant believes that it will be set for trial by (specify date):
The hasis for this belief is (specify):

{3} ¥ The matter involves non-debtor parties who are not subject to suit in the bankruptcy court. A single trial in the non-
bankruptcy forum is the most efficient use of judicial resources

c. O The bankruptcy case was filed in bad faith specifically to delay or interfere with the prosecution of the Non-bankruptey Action.
{1 I Movant is the only creditor (or the only substantial creditor) scheduled by the Debtor(s).

{2) O The timing of the petition filing shows that it was intended to delay or interfere with the Non-bankruptcy Action based upon
the following facts (specify):

(3) O Debtor{s) does(do) not have a reasonable likelihood of reorganizing in this Chapter O O 13 bankruptcy case
based upon the following facts (specify):

d. [J Forother facts justifying relief from stay, see attached continuation page.

I declare under penalty of perjury under the laws of the United States of America that the foregoing is true and correct and that

this Declaration was executed on _March  {f , 2009  at Los Angeles, CA (city, state).
Robent ¥. Lee Ry y
Print Declarant's Name Signature of Declarant

This form is mandatory by Order of the United States Bankruptcy Court for the Central District of Califoernia.

January 2009 F 4001 '1 M.NA
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LEE LAW GROUP, APLC

Robert Y. Lee, SBN 213848

Jason W. Suh, SBN 256573

3699 Wilshire Boulevard, Suite 1100
Los Angeles, California 90010
Telephone: (213) 383-5400
Facsimile: (213) 383-5402

Attorneys for J.H. Textiles, Inc.,
A California Corporation

UNITED STATES BANKRUPTCY COURT
CENTRAL DISTRICT OF CALIFORNIA

Inre: Case No.: 2:09-bk-11325 ER

COMMBROKER, INC., a California Chapter 7
Corporation, dba RE/MAX COMMERCIAL

BROKERAGE MOVANT RUSS FISCHER’S

MEMORANDUM OF POINTS AND
AUTHORITIES IN SUPPORT OF
MOTION FOR RELIEF FROM THE

Debtor,
AUTOMATIC STAY

DATE: April 6, 2009

TIME: 10:00 A M.

PLACE: Courtroom 1568
255 E. Temple Street
15" Floor
Los Angeles, CA 90012

Mt et e ot mtt! Nt oaestl” e et St M "ot Nt et g N en i "ot N Vvt e’ "ot "ot ot omaptt”
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MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF MOTION FOR RELIEF FROM
AUTOMATIC STAY
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MEMORANDUM OF POINTS AND AUTHORITIES
L INTRODUCTION

The Court should grant relief from the automatic stay and/or clarify the scope of
the automatic stay to allow pending state Court litigation against Defendant/Debtor,
COMMBROKER, INC. dba RE/MAX COMMERCIAL BROKERAGE (herein
“Commbroker” or “Defendant/Debtor”), and non-debtor defendants to proceed.

Movant is the Plaintiff in an action in a non-Bankruptcy Forum, at the Los
Angeles County Superior Court, to recover against several defendants including
Defendant/Debtor Commbroker for breach of fiduciary duty, negligence, fraud,
constructive fraud, and negligent misrepresentation stemming directly from
Commbroker's misrepresentations made to Plaintiff regarding the suitability of certain
real estate properties.

On June 11, 2008, case number BC392552 was filed at Los Angeles County
Superior Court by Lee Law Group, APLC on behalf of Plaintiff, Russ Fischer, against (i)
Defendant/Debtor Commbroker; (ii) Adam D.H. Grant, an individual; (iii) Grant &
Associates; (iv) Eli Fitlovitz, an individual; and (v) Liat Artzi, an individual.

Defendant/Debtor filed Chapter 7 bankruptcy on January 22, 2009, automatically
staying Plaintiff's action in a non-Bankruptcy Forum pursuant to title 11 of the United
States Code §362. Defendant/Debtor has an insurance policy through AIG Insurance
Company totaling $3,000,000.00 aggregate in liability insurance.

Movant wishes to proceed exclusively against the liability insurance policies of
Defendant/Debtor, and apply herein for an order granting relief from the stay to proceed
against Defendant/Debtor in the state court case, and will only enforce Plaintiff's final

judgment, if any, against the available liability insurance and Defendant/Debtor's non-

2

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF MOTION FOR RELIEF FROM
AUTOMATIC STAY

Page %
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estate assets, if any in accordance with applicable non-bankruptcy law, and will not
enforce the judgment against Defendant/Debtor’s estate.

Movant is requesting an order granting relief from stay to Movant, whose claim
arises out of Defendant/Debtor's misrepresentations made to Plaintiff regarding the
suitability of certain real estate properties which formed the basis of the above-
referenced case filed in Los Angeles Superior Court. Movant wishes to limit his
recovery from Debtor/Defendant to any liability coverage available to Defendant/Debtor,
and/or any non-estate property, if any.

In the alternative, Movant seeks to have the Court clarify the scope of the stay to
allow the state Court action against Debtor and non-debtor defendants to proceed.

1L ARGUMENT
An insurance policy is only considered part of a debtor’s estate the extent it

increases the debtor’'s worth or diminishes its liabilities. In re Zenith Laboratories, Inc.

(D.N.J. 1989) 104 B.R. 659, 665. Proceeds from the liability policies of a Chapter 7
debtor are not included in “property of the estate” and are not protected from the

automatic stay because the debtor has no rights to these amounts. In re Scott Wetzel

Services, Inc. (Bankr. M.D. Fla. 1999) 243 B.R. 802, 804). In such a situation, a creditor

Is permitted to proceed with a lawsuit, normally against a debtor, solely for the purposes
of establishing liability and collecting from its liability insurers. /d.

As the 5" Circuit Court of Appeals said in Matter of Edgeworth (5" Cir. 1993) 993

F.2d 51:
The overriding question when determining whether insurance proceeds
are property of the estate is whether the debtor would have a right to
receive and keep those proceeds when the insurer paid on the claim.
When a payment by an insurer cannot inure to the debtor's pecuniary
benefit, then that payment should neither enhance nor decrease the
bankruptcy estate.

3

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF MOTION FOR RELIEF FROM
AUTOMATIC STAY
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In this case, there is liability insurance for the broker services provided by
Defendant/Debtor, where the proceeds from the liability insurance cannot inure to the
debtor's benefit. Because these proceeds are payable directly to the creditors and do
not enhance nor decrease the debtor's estate, they are not part of it.

. CONCLUSION

For the foregoing reasons, Movant respectfully request that the proposed order

granting relief from stay be granted.

DATED: March _|D , 2009 LEE LAW GROUP, APLC
Roﬁert Y. Lee
Jason W. Suh

Attorneys for Movant,
RUSS FISCHER

4

MEMCRANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF MOTION FOR RELIEF FROM
AUTOMATIC STAY
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SU“’ DNS on First Arended domplalnt ) SUM-100

(CITACIC. . JUDICIAL) FOR COURT USE ONLY
NOTICE To DEFEN DANT (SOLO PARA USO DE LA CORTE)
AVISO AL DEMANDADOQ):
dam D.H. Grant, an individual: Grant & Associates, S OPY
business entity type unknown; Eli Fitlovitz, an . ' C
individual; Liat Artzi, an individual; RE/Max 'Q INAL FILED
Commercial Brokerage, business entity type unknown; OF G guperiof Cou
and DOES 1-20, inclusive los Angeles P

JUN 7 4 72008
YOU ARE BEING SUED BY PLAINTIFF: R #; .
(LO ESTA DEMANDANDO EL DEMANDANTE): John A If(:).larfe, xe.,un\ig Officer/Clark
Russ Fischer, an individual ay 'b’( "% ) \ . Daputy
UG LAFLELR-CLAYTON

You have 30 CALENDAR DAYS after this summons and legal papers are served on you to file a written response at this court and have a
copy served on the plaintiff. A letter or phone call will not protect you. Your written response must be in proper legal form if you want the
court to hear your case. There may be a court form that you can use for your response. You can find these court forms and more
information at the California Courts Online Self-Help Center (www.courtinfo.ca.gov/selfheip), your county law library, or the courthouse
nearest you. If you cannot pay the filing fee, ask the court clerk for a fee waiver form, [f you do not file your response on time, you may
tose the case by default, and your wages, money, and property may be taken without further warning from the court.

There are other lega) requirements. You may want to call an attorney right away. If you do not know an attorney, you may want to call an
attorney referral service. If you cannot afford an attorney, you may be eligible for free legal services from a nonprofit legal services
program. You can locate these nonprofit groups at the California Legal Services Web site (www.lawhelpcalifornia.org), the California
Courts Online Self-Help Center (www.courtinfo.ca.gov/seifhelp), or by contacting your local court or county bar association,

Tiene 30 DIAS DE CALENDARIO después de que fe entreguen esta citacion y papeles legales para presentar una respuesta por escrito
en esla corte y hacer que se entregue una copia al demandante. Una carta o una llamada telefénica no lo protegen. Su respuesta por
escrito tiene que estar en formato legal correcto si desea que procesen su caso en Ja corte, Es posible que haya un formulario que usted
pueda usar para su respuesta. Puede encontrar estos formularios de la corte y més informacisn en el Centro de Ayuda de las Cortes de
California (www.courtinfo.ca.gov/selfhelp/espanol/), en la biblioteca de feyes de su condado o en la corte que le quede mds cerca. Sino
puede pagar la cuota de presentacion, pida al secretario de fa corte que le dé un formularia de exencién de pago de cuotas. Sino presenta
su respuesta a tiempo, puede perder el caso por incumplimiento v la corte le podra quitar su sueldo, dinero ¥ bienes sin mas advertencia.

Hay otros requisitos legales. Es recomendable que llame a un abogado inmediatamente. Si no conoce a un abogado, puede Hamar a un
servicio de remisién a abogados. Si no puede pagar a un abogado, es posible que cumpla con los requisitos para obtener servicios
legales gratuitos de un programa de servicios legales sin fines de Jucro. Puede encontrar estos grupos sin fines de lucro en el sitio web de
California Legal Services, (www.lawhelpcalifornia.org), en el Centro de Ayuda de las Cortes de California, A
(www.courtinfo.ca.gov/selfhelp/espanol/) o poniéndose en contacto con la corte o el colegio de abogados locales. '—7\ ’I [

The name and address of the court is: CASE NUMBER
(El nombre y direccion de la corte es): (Vomera oel Caso) BC392552

Stanley Mosk Courthocuse

111 N. Hill Street

Same

Los Angeles, California 90012

Central District

The name, address, and telephone number of plaintiff's attorney, or plaintiff without an attorney, is:

{El nombre, la direccion y el nimero de teléfono del abogado del demandante, o del demandante que no tiene abogado, es):
Adam I. Gafni, SBN 230045 213-383-5400 213-383-5402
Lee & Gafni, LLP

3699 Wilshire Blvd. Suite 1100

Los Angeles, California 90010

DATE: By B Clerk, by __ _ . , Deputy
(Fecha) _ JUN 24 208 JoRn A O (Secretaric) I LA FLIEGRCL "% (Adjunto)
(For proof of service of this summons, use Proof of Service of Summons (form POS-010).}

{Para prueba de entrega de esta citation use el formulario Proof of Service of Summons, (POS-010)).

NOTICE TO THE PERSON SERVED: You are served EXHIBIT «1>
(SEAL] 1. ' | as an individual defendant,
2. ' ! asthe person sued under the fictitious name of (specify):
PAGE 12
3. . . on behalf of (specify): of £3-
under: CCP 416.10 (corporation) + CCP 416.60 (minor)
. CCP 416.20 (defunct corporation) 'CCP 416.70 (conservatee)
- CCP 416.40 (association or partnership) CCP 416.90 (authorized person)
i . other (specify):
4. ' by personal delivery on (date): Page 1 of 1
Form Adolpéed for Marédalory Lise {Je%fﬂ Code of Civil Procedure §§ 412 20, 485
Judhci ouncil of Califorma { .
SUM—H]; [Reuv Ja:uary 1, 2004] SUMMONS Soil(;;\tﬁ{}g
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DAy VIR COP#

COF CRiGr AL FILED
LEE & GAFNI, LLP e Anguies Buperior Court
Robert Y. Lee, SBN 213848 i
Adam |. Gafni, SBN 230045 S S
3699 Wilshire Boulevard, Suite 1100
Los Angeles, California 90010-3005
Telephone: (213) 383-5400
Facsimile; (213) 383-5402

Attorneys for Plaintiff Russ Fischer, an individual

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF LOS ANGELES, CENTRAL DISTRICT
(Unlimited Civil Case)

Russ Fischer, an individual,
Case No.: BC392552

Plaintiffs

(Assigned to Hon. William F. Fahey,
vs. Dept. “78")
Adam D.H. Grant, an individual: Grant & COMPLAINT FOR:
Associates, business entity type unknown; 1. LEGAL MALPRACTICE;
Eli Fitlovitz, an individual; Liat Artzi, an 2. BREACH OF FIDUCIARY DUTY:;
individual; RE/Max Commercial 3. BREACH OF CONTRACT
Brokerage, business entity type unknown; 4, NEGLIGENCE
and DOES 1-20, inclusive 5. FRAUD
6. CONSTRUCTIVE FRAUD; AND
7. NEGLIGENT
MISREPRESENTATION;

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

-1-

FIRST AMENDED COMPLAINT

"EXHIBIT “1”

PAGE (5
°t 6%
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Plaintiff Russ Fischer, an individual (hereinafter “Plaintiff’) avers as follows:

THE PARTIES
1. Plaintiff Russ Fischer is, and was during all relevant times, an individual.
2. Piaintiff is informed and believes that defendant Eii Fitlovitz (“Fitlovitz") is,

and was during all relevant times, an individual licensed as a real estate sales person to

sell real estate in California.

3. Plaintiff is informed and believes that defendant Liat Artzi ("Antzi") is, and
was during ali relevant times, an individual licensed as a real estate sales person to sell

real estate in California.

4. Plaintiff is informed and believes that defendant Adam D.H. Grant
(“Grant”)is, and was during all relevant times, an attorney licensed to practice law in the
State of California.

5. Plaintiff is informed and believes that defendant RE/Max Commercial
Brokerage ("Re/Max”), business entity type unknown, is, and was during all relevant
times, a real estate firm operating at 20750 Ventura Blvd., Suite 120, Woodland Hills,
California 91634.

6. Plaintiff is informed and believes that as of May 2005, Grant was an
officer, principal, partner, and otherwise an employee and agent of Grant & Associates,
a law firm operating at 6345 Balboa Bivd., Suite 300, Encino CA 91316.

7. The actions and omissions which form the basis for this action occurred in
the County of Los Angeles.

8. Plaintiff is unaware of the true names and capacities, whether individual,
corporate, associate, or otherwise, of defendants Does 1 through 20, inclusive, or any of

them, and therefore sues these defendants, and each of them, by such fictitious names.
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Plaintiffs will amend this Complaint when the identities of these defendants are

ascertained.

9. Plaintiff is informed and believes, and on such information and belief
alleges, that at all times herein mentioned, each of the defendants was the agent and
employee of each of their co-defendants and in doing the things herein mentioned, were
acting within the scope of their authority as such agents and employees and with the

permission and consent of their co-defendants.

JURISDICTION AND VENUE

10.  The Court has jurisdiction over defendants because Plaintiff is informed
and believes that Defendants during all relevant times were, residents of the State of
California.

11.  Venue is proper in this Court, for among other reasons, pursuant to Cat.
Civ. Proc. Code § 395(a) because certain of the acts and omissions which form the
basis of this action took place in the County of Los Angeles, Caiifornia.

FACTUAL ALLEGATIONS

12, Inor around May 2005, and/or earlier, Plaintiff and Defendants Fitlovitz,
Artzi, and RE/Max entered into a fiduciary relationship whereby Defendants acted as
Plaintiff's real estate agents and brokered the sale of two residential buildings, located
at 11906 Hart St., North Hollywood, California 91605 and 7320 Eton Ave., Los Angeles,
California 91303 ("Hart & Eton Properties”), for Plaintiff. Defendants understood at ali
relevant times that Plaintiff needed to find suitable properties to purchase using the
funds realized from that sale, via a §1031 exchange. Defendants searched for and
represented Plaintiff in their continuing fiduciary obligations in searching for and

obtaining a suitable investment.
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13.  Inoraround May 10, 2005 Defendants Fitlovitz, Artzi, and RE/Max made
representations to Plaintiff regarding the suitability of properties at 3728 and 3729
Cardiff Ave., Los Angeles, 90034 (“Cardiff Properties”) for Plaintiff's investment.

14.  Defendants orally represented in or around May 2005 to Plaintiff that
investing in and developing Cardiff Properties had a lucrative return investment rate with
little risk involved.

15.  Defendants also orally represented to Plaintiff in or around May 2005 that
the safety of project was increased by the fact that one of the partners would also be
involved in the construction of the project.

16.  Defendants misrepresented to Plaintiff in a fax sent in or around May 2005
that this investment would be a “Retirement Plan.” Attached as Exhibit “A” is a true and
correct copy of the proposal which was faxed to Plaintiff.

17.  Defendants misrepresented to Plaintiff in a fax sent to Plaintiff in or around
May 2005 that the investment would involve 2 complexes of 5 condos each, for 10
condos in total, with approximately 1700 square feet of living space for each unit.

18.  Defendants misrepresented to Plaintiff in a fax sent to Plaintiff in or around
May 2005 that investor (i.e, Plaintiff) in the development would only need to make a
cash investment of $550,000.

19. Defendants misrepresented to Plaintiff in a fax sent to Plaintiff in or around
May 2005 that the other partners the Cardiff development wouid assume liability for ali
loans and construction, as well as manage all aspects of the sale, without Plaintiff to
have any liability.

20. Defendants misrepresented to Plaintiff in a fax sent to Plaintiff in or around

May 2005 that the potential cash return based on a maximum interest ownership of
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27.5% of each of the Cardiff Properties would be between approximately $480,000 and

$750,000 per unit.

21.  Defendants failed to inform Plaintiff of the actual level of risk involved in
these kinds of real estate developments.

22.  Defendants failed to inform Plaintiff that the project could actually be
riskier when a party took both an ownership stake and provided construction services
because of the conflict of interest created, inability to fire the general contractor, and
lack of oversight.

23. Defendants failed to inform Plaintiff that they had not properly examined
the proposal's designs to confirm the square footage and cost approximations.
Defendants omitted that investors such as Plaintiff may have to contribute more cash
than the anticipated $550,000 investment in order to keep the project alive depending
on construction cost overruns and the potential amount and risk of such overruns.

24, In an e-mail dated July 7, 2005, Fitlovitz misrepresents that Fischer will
only be responsible for certain loan costs, attorneys fees costs and that his total
investment will be only $560,000. Attached as Exhibit “A” is a true and correct copy of
the e-mail misrepresentation. Fischer relies on this misrepresentation to his detriment
and is damaged when the other purported partners, are able to and do obtain funds
from Fischer for construction cost overruns as well as the past due loan balances.

25.  Defendants failed to inform Plaintiff that they had not investigated the
accuracy and verisimilitude of the profit projections with any objectivity.

26.  Defendants failed to inform Plaintiff that if the sellers didn't provide these
permits or the plans were inaccurate or mistaken, the buyers (i.e., Plaintiff) would be

liable for and have to pay unanticipated permit costs.
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