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MEMORANDUM OF POINTS AND AUTHORITIES

I INTRODUCTION

The moving defendants base their motion primarily upon an argument that the

Court should disregard the factual allegations in the Second Amended Complaint
(hereinafter simply “the Complaint”), contending that they are conclusions.
Defendants are incorrect. The Complaint contains detailed factual allegations that
go miles beyond the Rule 8 standards of pleading. It appears that Defendants are
asking the Court to insist that Plaintiff put in every detail of proof in an initial
pleading to sustain its claims without the benefit of discovery. Defendants want this
Court to believe that Plaintiff should know every detail of the inner workings of
Defendants’ entire business and operations at the outset of the case and therefore
must allege it in the pleading. This is not the appropriate standard of review and the
Court should reject such a draconian result.

IIT THE COMPLAINT SATISFIES THE RULE 8 PLEADING

STANDARDS

A complaint only requires a short and plain statement of the claim showing

that the pleader is entitled to some relief. [FRCP Rule 8(a)(2).] The complaint is
sufficient if it gives the defendant fair notice of what the claim is and the grounds
upon which it rests. [Bell Atlantic Corp v. Twombly, 550 U.S. 544 (2007).] The

complaint need not contain detailed factual allegations supporting the claim; litigants

must rely upon summary judgment and discovery to weed out unmeritorious claims.
[Leatherman v. Tarrant County Narcotics Intellisence & Coordination Unit, 507

U.S. 163, 168-169 (1993).] The Complaint here is more than sufficient to meet these

standards.
Defendants rely heavily upon the recent Supreme Court decision entitled

Ashcroft v. Igbal,  U.S. , 129 S.Ct. 1937 (2009) to make a contrary argument.

However, this decision did not establish new law; it merely summarized the existing

1
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standards. The following is taken from the Slip Opinion synopsis:
“Under Federal Rule of Civil Procedure 8(a)(2), a complaint must
contain a “short and plain statement of the claim showing that the
pleader is entitled to relief.” “[D]etailed factual allegations” are not
required, Twombly, 550 U.S., at 555, but the Rule does call for
sufficient factual matter, accepted as true, to “state a claim to relief
that is plausible on its face,” id., at 570. A claim has facial plausibility
when the pleaded factual content allows the court to draw the
reasonable inference that the defendant is liable for the misconduct
alleged. Id., at 556. Two working principles underlie Twombly. First,
the tenet that a court must accept a complaint’s allegations as true is
inapplicable to threadbare recitals of a cause of action’s elements,
supported by mere conclusory statements. Id, at 555. Second,
determining whether a complaint states a plausible claim is context-
specific, requiring the reviewing court to draw on its experience and
common sense, Id., at 556. A court considering a motion to dismiss
may begin by identifying allegations that, because they are mere
conclusions, are not entitled to the assumption of truth. While legal
conclusions can provide the complaint’s framework, they must be
supported by factual allegations. When there are well-pleaded factual
allegations, a court should assume their veracity and then determine

whether they plausibly give rise to an entitlement to relief.”

Defendants ask that this Court reject Plaintiff’s detailed facts by characterizing them
as “conclusions.” Are Defendants seriously suggesting that 25 pages of multiple
factual allegations, with exhibits and examples; are all just simple conclusions and
can be disregarded? This is something that the Court should not do. |
/1
1
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I SUMMARY OF THE RELEVANT FACTS ALLEGED IN THE
COMPLAINT

A, Overview

This case arises from Defendants’ wrongful use of Plaintiff’s federally
trademarked name, All Cities Realty®. These moving Defendants fall into four
distinct categories as argued in the motion to dismiss: (1) Hollymax; (2) Kelli Todd
as its alter ego; (3) various agents of Hollymax and Commbroker who are not their
employees but conducted business under Plaintiff’s trademarked name; and (4)
Byron Rife, Jr., the current broker of record for Hollymax and Commbroker.

B. Summary of Defendants’ Arguments

Hollymax argues that the Court should reject the allegations in the Complaint
and hold that: (i) no factual detail is alleged, and (ii) Hollymax did not infringe upon
Plaintiff’s mark. Kelli Todd also asks that the Court reject the alter ego allegations
against her, and piggybacks her arguments contending that because the claims
against Hollymax fail, the claims against her must also fail.

Defendant Rife seeks dismiss the complaint on grounds that as the broker of
record, he has no vicarious liability to third parties for actions taken by Hollymax,
Commbroker and their respective agents.

The “individual” agent Defendants, who acted as real estate agents selling real
estate under Plaintiff’s trademarked name, seek to dismiss the complaint on the
argument that Plaintiff has not pled sufficient facts to establish infringement. They
argue that marketing their business under Plaintiff’s name is not sufficient to
establish liability.

As discussed below, the complaint properly pleads claims against all of the
Defendants.

The motion to dismiss should be denied.

C. Statement of Facts

The relevant allegations in the Second Amended Complaint are summarized

3
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here, referenced by their paragraph number (“J”). They must be accepted as true for
purposes of this motion (notwithstanding Defendants’ contention to the contrary).
[FRCP Rule 12(b)(6); Parcto v. F.D.I.C. (9™ Cir. 1998) 139 F. 3d 696. 699.]
(i)  The Parties
Plaintiff All Cities Realty, Inc. (“Plaintiff” or “All Cities Realty®” as context

requires) is the owner of a federally registered service mark for the name “All Cities
Realty” for real estate brokerage and real estate appraisal services. Plaintiff also
holds a registered California trademark for the name “All Cities Realty.” [{2]

Hollymax and Commbroker are California corporations. []93-4] Byron Rife
is a real estate broker licensed in California, and during all relevant times, Hollymax
and Commbroker opérated under his broker license (after June 12, 2006). [98, 9]

Kelli Todd owns Hollymax, Commbroker, and CF Real Estate Loans. []14, 5,
10] |

The Defendant agents' held/hold real estate sales licenses and conducted their
business through the Hollymax or Commbroker corporate brokerages and used
Plaintiff’s trademarked name “All Cities Realty” in the conduct of their business
without Plaintiff’s permission.

(ii)  Allegations Concerning Defendants’ Infringement of Plaintiff’s

Registered Mark

All Cities Realty® acts as a corporate real estate broker licensed in California
conducting business in most southern California counties including Los Angeles,
Orange, San Bernardino, Riverside, and San Diego. [{15] Commencing in or about
1997, All Cities Realty® had a supertor presence on the Internet and was one of the

pioneers in Internet real estate marketing. Through its own proprietary ingenuity, it

! They are: Kenneth G. Davis, Farzad Andy Dorrani, Allen Jackson, Arianne Kays,
Jeanette Gurza-Junco, (Julia) Jiao Hong Kuleck, Rob O’Sullivan, Shannan
O’Sullivan, Colette Stevens, Susan Williams, Omid Benjamin Arasteh, Glen Beer,
Maurice Benitah, Nina Dhillon, Matthew Freedman, Jack Khalili, Jihan Kim, Robert

Melamed, Gina Saeidian, and Simon Shaheri.
4
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was able to maintain prime positions on search engines results, making its web site
one of the first places that real estate consumers would visit when conducting real
estate searches. []16] Over the years, the Internet grew exponentially with respect to
the real estate consumer. Now, almost all real estate consumers use the Internet for:
locating their prospective real estate agents and brokers, real estate purchases, and |
making decisions regarding these purchases. []17]

In or about late 2002, a company called CF Real Estate Loans, Inc. ("CF”),
another California real estate broker licensee, began doing business as All Cities
Realty, using the name “Re/Max All Cities Realty. []18] All Cities Realty® and
Re/Max All Cities Realty are competitors for the same real estate consumers in the
same geographic markets. [f18] CF has filed many fictitious name statements
including for “Re/Max All Cities Realty.” CF’s own website states that Re/Max All
Cities Realty was chosen as the adopted “umbrella name” for all arterial
companies/dba (owned by CF) including the Defendant Companies. [{18]

CF, Hollymax, and Commbroker operate the same website for purposes of
internet marketing. []19] Commencing in about 2003, CF began extensive marketing
campaigns both in the print media and on the Internet using the names “All Cities
Realty” and “Re/Max All Cities Realty.” With regard to the Internet, CF, Hollymax,
and Commbroker created hundreds of websites using the name “All Cities Realty”
and thousands of sub-pages on these websites using the “All Cities Realty” trade
name. This had the effect of diluting All Cities Realty’s® trade name and web
presence. [20] Defendants were warned in advance, both orally and in writing, by
Plaintiff not to use the All Cities Realty® Federal Tradémark but did so anyway.
[121] Defendants were aware of Plaintiff’s registered mark before they began using
it in the marketing and operation of the businesses. [{26]

Hollymax had NO other corporate website. While Commbroker did have a
secondary website located at www.commericalrealestatela.com it purposely shared

its agent and property database with the Re/Max All Cities Realty website.

-

: b
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Commbroker displayed its agents, their information and its properties using the All
Citieé Realty mark on the Re/Max All Cities Realty website. Additionally on
Commbroker’s personal website the All Cities Realty® mark was also used and
displayed as being part of Re/Max All Cities Realty. It was Kelli Todd’s intent to
bring all her companies together under “one roof” using the umbrella name All
Cities Realty. Hollymax and Commbroker advertised, made use of, and prominently
displayed the All Cities Realty Federal Trademark for all their real estate agents and
real estate listings on the website. []922, 24, 26-28, 32] Hollymax and Commbroker
controlled their portions of the website and their business and marketing activities of
Re/Max All Cities Realty caused actual confusion with the real estate consumers
who believed that Re/Max All Cities Realty and All Cities Realty® were either
affiliated or were the same company. [1]22, 24, 26-28, 32] The Defendant agents
used the website and maintained it, performing the following activities under
Plaintiff’s Re/Max All Cities Realty and All Cities Realty® names: (1) placing new
real estate listings on the website, (2) uploading photos for these real estate listings,
(3) describing and entering the data that would display on the Internet regarding the
real estate listings, (4) controlling the listings making listings active or inactive, and
(5) personally updating bios, contact information, email addresses and personal
photos. []923, 25, 26-28, 32] The Defendant agents also used the website, print
media, signs, business cards, contractual documents to third parties, and in other

situations unknown to the Plaintiff at this time to market their business under

| Plaintiff’s name. [1923, 25, 26-28, 32]

Defendants placed Plaintiff’s “All Cities Realty” name significantly on these
websites which generated 1,000s of web pages with the All Cities Realty Federal
Trademark prominently displayed and embedded in the website (every page of the
site contained the All Cities Realty logo),. Thousands of other websites, such as Real
Estate oriented sites, internet directories, online telephone directories, were linked to

these pages and the website using the embedded phrase “All Cities Realty.” They

6
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also used PlaintifPs “All Cities Realty” name in their “SEQ” or Search Engine
Optimization methods so that search engines would index that name and direct
internet users to Defendants’ websites rather than Plaintiff’s website. Defendants
advertised on the internet using Plaintiff’s “All Cities Realty” name, advertised
significantly in periodicals and print media using Plaintiff’s “All Cities Realty”
name, and other methods unknown to Plaintiff at this time. By engaging in this
activity and other real estate sales activity not known to Plaintiff at this time, each
named Defendant herein used Plaintiff’s registered service mark in commerce,
causing consumer confusion, and derived revenue from that use. The bottom line is
that each named Defendant herein was operating a real estate business using
and knowingly benefitted from Plaintiff’s registered service mark. [1926-28, 32]

Additionally, the Defendant agents used Plaintiff’s “All Cities Realty” name
in the conduct of real estate activity that required a California real estate license,
including, but not limited to advertising (via the websites, internet, and print media
as alleged herein) as agents of others to engage in the purchase, sale and rental of
real estate representing others, and the solicitation of business for that purpose. [129]

Because the Defendant corporations and agents named herein each had their
own page (or several pages) on the Re/Max All Cities Realty website, it appeared to
the consumer and general public as if they were all part of Re/Max All Cities Realty.
All Corporate Defendants, including Hollymax and Commbroker, and all agent
Defendants were using All Cities Realty’s federal trademark without Plaintiff’s prior
knowledge or permission. [{30]

In addition, when All Cities Realty® and Re/Max All Cities Realty appeared
side by side on hundreds of Internet search result pages, it created a great likelihood
of consumer confusion even if actual confusion did not always occur. []33]

According to the public records of the California Department of Real Estate,
Hollymax and Commbroker have filed fictitious name statements to duly obtain and

maintain real estate licenses, but never obtained or were granted a real estate license

7
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under the “Re/Max All Cities Realty” or “All Cities Realty” names. [{{39, 39] All
Defendant agents named herein worked for Hollymax and/or Commbroker and had
no rights to use the Federal Trademark All Cities Realty® nor did they have real
estate licenses, business licenses or fictitious name statements to use Re/Max All
Cities Realty. The display of these entities and individuals on the Re/Max All Cities
Realty website was confusing, fraudulent and in violation of All Cities Realty’s
federal service mark. []40]

Fach real estate agent who worked with Hollymax and Commbroker
conducted business using the “All Cities Realty” name. Hollymax and Commbroker
also conducted business using the “All Cities Realty” name with no Re/Max
housemark. Many (if not all) of the Defendant agents and brokers who worked with
Re/Max All Cities Realty were informed and notified of the Trademark Lawsuit and
then made the conscious decision to continue to use the Trademark All Cities
Realty® in violation of Plaintiff’s rights. [{42]

Each of Defendant’s webpages intentionally prominently displayed the name
“All Cities Realty” and the name “Re/Max All Cities Realty” which was in violation
of Plaintifs All Cities Realty® service mark. Defendants have performed real
estate services in violation of Plaintiff’s trademark rights and California real estate
law by engaging in the advertising, purchase and sale of real estate, acting as, or
soliciting to be agents representing others in the offering, representation, and the
solicitation to the general public for the purchase, rental, and sale of real estate. The
marketing activities of Hollymax, and Commbroker have created not only a
likelihood of confusion between the names All Cities Realty® and Re/Max All
Cities Realty, but actual confusion between those names. Images on virtually every
page of the Re/Max All Cities Realty website were named “allcitiesrealty” which
were picked up by search engines such as Google, further exacerbating this
confusion issue. [§943-48]

/1
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